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I. STATE OF EMERGENCY 

1.1 On March 18, 2020, a state of emergency was declared in Portugal, through Presidential 

Decree nr 14-A/ of March 18. 

1.2. The exceptional situation in existence – with the World Health Organization declaring a 

pandemic – and the proliferation of the contagion of COVID – 19, required the application of 

extraordinary urgent measures. The declaration of a state of emergency – in articulation with 

the European authorities – comes to comprise a restriction to rights and liberties, in particular 

as regards the rights of circulation and economic freedom, with view to prevent the 

dissemination of the COVID-19. 

1.3. In law, the  state of emergency may only be declared when there exists, or there is a 

threat of existing a public calamity (articles 19, 134, section d), 138, 1161 section l) and 197 nr 

1, section f) of the Portuguese Constitution and Law 44/86 of 30 of September). 

1.4. In practical terms, the declaration of a state of emergency implies the partial suspension 

of rights, liberties and guarantees, in the exact measure of its casual decreeing, excluding 

however, rights of the highest constitutional dignity such as: right to life, to personal integrity, 

to personal identity  personal capacity and citizenship, the non-retroaction of criminal law, the 

right of defense of the indicted, as well as the liberty of conscience and religious cult. 

1.5. In the case in consideration, the declaration of the state of emergency implied the partial 

suspension of the exercise of the following rights (article 4 of the Presidential Decree nr 14-

A/2020): 

(i) Right of travel and establishment in any part of the national territory; 

(ii) Right to property and private economic initiative; 

(iii) Rights of the employees; 

(iv) Right of international circulation; 

(v) Right to assemble and demonstration; 

(vi) Right to freedom of cult in its collective expression; 

(vii) Right of resistence. 

1.6. The present state of emergency has a maximum period of 15 days, susceptible of 

renovation, one or more times, for identical periods in the event of continued existence of 

cause justifying it. 

1.7. The state of emergency started at 00:00 on 19 March and will end at 23:59 on 2 April 2020 

(article 3 of the Decree of the President of the Republic no. 14-A / 2020), having been renewed 

for the same period, until April 17, 2020 at 11:59 pm. 
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II CONTRACTUAL RELATIONSHIPS 

AND THE CONCEPT OF FORCE MAJEURE 

2.1. The exceptional situation in existence and the proliferation of registered cases of 

contagion of COVID-19, requiring the application of extraordinary urgent measures of 

restrictions of rights and freedoms will have serious implications in the compliance with 

contractual obligations. 

2.2. The legal rule is that contractual obligations are to be complied punctually and entirely, 

and, consequently, the party that faultily defaults on such obligations becomes liable before 

the other for the damages arising thereof. 

2.3. The law further foresees the possibility that default may arise from a cause not 

attributable to the defaulting party, namely in cases of force majeure. 

2.4. Portuguese law does not contain a legal definition of force majeure being therefore 

necessary to resort to jurisprudence and doctrine to pursue such ascertainment. 

2.5. Perhaps stemming from such legal background, a majority of contracts contains, 

nowadays, a clause of force majeure. 

2.6. National jurisprudence and doctrine have come to define the concept of force majeure in 

contrast to the concept of fortuitous case. In this context, the Supreme Court of Justice has 

come to consider force majeure as: “force majeure as excluding fault and even civil liability, 

latu sensu, has the ideia of inevitability, connected with an individual or third party action, and, 

in many cases, natural phenomena which in being uncontrollable and unforeseeable by the will 

of the parties, are not susceptible of allocation of its consequences, comprising an event 

against which nothing could have been done, in spite of the highest diligence which could have 

been brought to bear” (Decision of the Supreme Court of Justice of 18/12/2013 in case file 

3186/08.2TBVCT.G1.S1 and available at www.dgsi.pt). 

2.7. In such, Supreme Court Decision, a fortuitous case is tailored as something that “is 

connected with an idea of unforeseeability but which, if it could have been foreseen, it could 

have been prevented”. 

2.8. It should be noted that the distinction referred was already submitted by the Supreme 

Court of Justice since 1994, (Decision of 13/05/1993, in file nr 084991 available at 

www.dgsi.pt): 

http://www.dgsi.pt/
http://www.dgsi.pt/
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“V – Force majeure has underlying it the idea of inevitability: it shall be the natural or human 

proved event which, even if foreseeable or even forecasted, could not be avoided, neither in 

itself nor in its consequences. 

VI – A fortuitous case is assembled on the idea of unpredictability: a fact which could have not 

been foreseeable, but which could have been avoided if foreseeable.” 

2.9. National doctrine makes a likewise distinction: 

Force majeure – the concept of force majeure has underlying it the idea of inevitability: it shall 

be all the natural or human provoked event which, although foreseeable or even preventive, 

cannot be avoided in itself nor in its circumstances – (Mário Júlio de Almeida Costa, Law of 

Obligations, 12 Edition, Almedina). 

Fortuitous Case – the concept of fortuitous case is assembled on the idea of unforeseeability; 

an unforeseeable fact, but avoidable if it could have been foreseen (Mário Júlio de Almeida 

Costa, Law of Obligations, 12 Edition, Almedina). 

2.10. Whilst a concrete definition of force majeure may yet deserve legal definition, such 

concept has direct consequences as a justification for the default of contractual obligations 

under article 790 of the Civil Code:” The obligation is extinguished when its compliance 

becomes impossible by cause not attributable to the party bound to it compliance”. 

2.11. Accordingly, it is the liability of the of the defaulting party to demonstrate that the cause 

for failure of compliance with the obligation to which it is bound is not attributable to it, 

namely whenever default arises by reason of facts attributable to the creditor, fortuitous cases 

or force majeure. 

2.12. However, the simple advent of a fortuitous case or force majeure does not determine the 

immediate extinction of the contractual obligation.  

For this purpose, the impossibility to comply with the undertaking must be: 

(i) Supervenient; 

(ii) Objective; 

(iii) Absolute; 

(iv) Definitive. 

The foregoing requisites are all cumulative. 

2.13. Accordingly, it is up to the defaulting party to demonstrate that the default of the 

contractual undertakings does not stem from its fault, i.e.: (i) that a situation of force majeure 

has come to arise and that (ii) such situation legitimizes  the  lack of compliance with the 
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contractual undertakings (connection nexus between the COVID-19 pandemic and the 

impossibility of contractual compliance). 

2.14. In this regard, article 437 nr 1 of the Civil Code prescribes: “If the circumstances on which 

the parties assembled their will to contract come to suffer an abnormal alteration, the 

damaged party has the right to terminate the contract, or to alter it in an equitable manner, 

provided that the compliance with the obligations assumed seriously conflicts with the 

principles of good faith and is not covered by the risks inherent to the transaction”. 

2.15. force majeure is, therefore, a cause enabling the termination of contracts, other than by 

reason of default, impacting the principle of contractual stability. 

2.16. It has been precisely the principle of contractual stability which has led national 

jurisprudence and doctrine to pursue a very restrictive use of such mechanism, as its recourse 

seriously affects contractual good faith. 

2.17. In light of the foregoing, the requisites to enable a termination are the following: 

(i) Alteration of circumstances in which the parties have assembled their will to contract 

– an alteration of the circumstances effectively in existence at the entering of the 

contract and which are will-driving-causes at the time of contracting. Irrelevant are 

therefore cases of misrepresentation of causes, either contemporary or forecastable. 

(ii) Abnormal nature of the alteration – the alteration has to be absolutely abnormal, 

which is to say, that its coming about would have been, in absolute, totally 

unpredictable to the parties. Exceptional situations are those such as revolution or war 

completely unforeseeable; 

(iii) Damage to one of the parties – the alteration damages one of the contractual parties, 

unbalancing of the contractual undertakings; 

(iv) That the damage is of such magnitude as rendering the compliance with the 

contractual obligations as contrary to the rules of good faith - it is required that the 

contractual unbalance generated by the alteration of circumstances is of such order as 

to render absolutely contrary to the rules of good faith that the party benefiting from 

such alteration continue to require compliance with the contractual undertakings; 

(v) That it is not covered by the risks inherent to the contract – the damage provoked by 

the alteration of circumstances is not covered by the risks which are inherent to the 

terms of the contract. 

On verification of the foregoing cumulative requisites, the contract may be terminated. 

2.18. For the circumstances to put at stake the principle of stability of contracts, these must be 

truly exceptional, neither foreseen not wished for by the parties when entering the contract, 
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and which could not have been covered by the dynamics inherent to the contract nor to the 

risks initially assumed by it. 

2.19. The advent of the COVID – 19 pandemic, by its unpredictability, in cause and duration; by 

the situation of public health endangerment  which it objectively represents, is susceptible of 

having lasting effects, (ranging on the definitive) in the existing contractual relationships. In 

this exact measure it is susceptible of integrating a situation of absolute abnormality compliant 

with the legal requisites which admit contractual termination under the terms of article 437, nr 

1, of the Civil Code. 

Although the cause of force majeure is a principle accepted in most jurisdictions, it is necessary 

to verify, with an international contract, which is the applicable law. In the absence of such a 

contractual provision, it will be necessary to resort to the rules of private international law to 

determine the applicable law and in that context what are the requirements to invoke the 

situation of force majeure. 

Lisbon, 2 of April, 2020 

The foregoing information is expressed with a general character and does not substitute recourse to particular legal 

counsel on individual concrete cases. 

 

 

 

 


